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Much ink has been spilled, much breath expended, and many hands have been wrung over the last
decade on the lack of diversity in corporate boardrooms. That chorus only intensified over the last
year as protests over racial inequity poured out into the streets of cities across the country.

While companies continue to make progress, hundreds of US publicly traded companies still have
an all-male board of directors. Board gender diversity has been accelerating, but female directors
continue to represent just 18.5 percent of the total population of board members across the
companies comprising the Russell 3000 Index, an increase of only 4.2 percent since 2016.
According to a recent report from The Conference Board, 13.4 percent of Russell 3000 companies
do not yet have a single woman on their board. Board leadership roles are also not equally open to
women — less than 5 percent of companies in each of the Russell 3000 and S&P 500 indexes have
a female board chair, and less than 20 percent of board committees in the Russell 3000 are led by
women.

The Conference Board's report also revealed that for companies that explicitly disclose the race or
ethnicity of their boards of directors, a staggering 80 percent of those board members are white.
The data is somewhat limited, as only about 10 percent of S&P 500 companies explicitly disclose
the race of individual directors. Anecdotal data suggests that the companies that do disclose the
racial composition of their boards may, in fact, be more diverse on average, strongly suggesting
that the true diversity numbers are even lower than the sample suggests.




The issue matters. Research published by Vontobel Asset Management reveals that public
companies with the most ethnically diverse boards performed better than their peers. Specifically,
Vontobel found that the most diverse boards generated a higher five-year EPS growth than public
companies with the least diverse boards.

In response to the frustrating pace of change in Corporate America, institutional investors have
become even more active in calling for increased boardroom diversity in their portfolio companies.
Laudable as those efforts may be, they have often been measured steps, which may not yet
represent transformational changes, but may result in long term movement.

Before the start of the 2020 proxy season, the Office of the New York City Comptroller launched
the third phase of its Boardroom Accountability Project, expressly calling out companies that do not
have a policy requiring women and minorities to be included in the initial pool of candidates when
selecting new director nominees, similar to the so-called "Rooney Rule” pioneered by the National
Football League. In response, 20 companies actually enacted a broader version — requiring
consideration of women and racially/ethnically diverse candidates for both director seats as well as
the CEQ role.

In releasing their “Investment Stewardship Engagement Priorities for 2021,” BlackRock noted that
they “expect boards to include directors with diverse personal and professional experiences” and
where they “consider a board to be insufficiently diverse, we may vote against directors on the
nominating and governance committee or equivalent for an apparent lack of commitment to board
effectiveness”

CalPERS has identified “Board Quality: Diversity, Independence and Competence” as one of the five
core issues that they believe have a long-term impact on risk and return in their “Governance &
Sustainability Principles.” While those principles do not yet include a “Rooney Rule,” CalPERS asks
portfolio companies to annually disclose the “demographic information including race, ethnicity
and gender” of the board.

In their 20271 US Proxy Voting guidelines, Glass Lewis announced that they will generally
recommend against the nominating committee chair of a board that has no female members, and
will note as a concern boards that have fewer than two female directors. Beginning in 2022, Glass
Lewis will up the stakes, and generally recommend voting against the nominating committee chair
of a board that has fewer than two female directors. Glass Lewis will also look at whether a
company has a “Rooney Rule” in place. While they will not make voting recommendations solely on
that basis in 2021, it will “help inform our assessment of a company’s overall governance and may
be a contributing factor in our recommendations when additional board-related concerns have
been identified”

Change is brewing at the legislative level as well. Following on the heels of California’s Senate Bill
826 and Assembly Bill 979, which mandated companies headquartered in that state to have
specified levels of representation of women and people from an “underrepresented community” on
their boards, New Jersey, Massachusetts, and Washington have all introduced their own legislative
proposals setting a female quota for public company boardrooms. While that is a step towards
ensuring board diversity, such efforts focusing exclusively on gender are well off the bar that
California has already set.




Scrutiny of board diversity practices will only continue to intensify, driven by both the lead of
prominentasset managers and the increasing demands put on public companies by state and
federal legislators.

One of the historical hurdles to achieving greater board diversity has been a supposed lack of
qualified candidates. That narrative is false, but is rooted in a historical preference for board
members to come from the C-suite. Women and diverse candidates have, of course, been
underrepresented in the C-suite for decades. While progress continues to be made there as well, for
the overall composition of boards and the pool of board candidates to better represent the diversity
of the country, boards and companies will need to look for talented directors outside their
traditional fishing holes.

Empirical data strongly suggests that corporations, and their investors, will be better off in the long
term as these trends continue. A recent academic study cited by BlackRock found that an increase
of just 10 percentage points in the representation of female directors on a company board was
associated with a statistically significant increase in the number of patents that issued and the level
of subsequent research citations for a given R&D expenditure.

With increasingly insistent prodding from asset managers, who have placed diversity front and
center in their corporate stewardship initiatives, the proof will very likely be in the pudding. The key
remains, as always, for institutions to continue to work together to press for change, as there is
strength in numbers.
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Levi & Korsinsky LLP is one of the nation’s leading plaintiffs’ law
firms with over 180 years of combined partner experience
litigating complex securities actions. Our 40+ lawyers, backed
by a 90+ person support staff, have successfully litigated
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